Appeal No. 1686 - LuisECHEVARRIA v. US - 18 March, 1968.

IN THE MATTER OR MERCHANT MARI NER S DOCUMENT Z-1002139-D1 AND ALL
OTHER SEAMAN S DOCUMENTS
| ssued to: Luis ECHEVARRI A,

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1686
Lui s ECHEVARRI A

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 8 June 1967, an Examiner of the United States
Coast CGuard at New York, New York, suspended Appellant's seaman's
docunents for six nonths outright plus 4 nonths on 12 nont hs'
probation upon finding himguilty of m sconduct. The specification
found proved alleges that while serving as a bedroom steward on
board the United States SS | NDEPENDENCE under authority of the
docunent above descri bed, on or about 11 March 1967, Appell ant
assaul ted and battered one Ira T. Lee by kicking and punching him
when the vessel was at Dakar, F. WA

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence certain
voyage records of | NDEPENDENCE, the testinony of two persons, and
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medi cal reports on Ira T. Lee. The Exam ner refused to grant the
| nvestigating Oficer a delay to obtain another w tness. Wen the
| nvestigating Oficer stated that he was not resting his case the
Exam ner said, "I wll deemthat you have rested".

I n defense, Appellant then offered in evidence his own
testinony and statenents nade about him by other persons. These
statement were obtained by an unidentified "private investigator".

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and specification
had been proved. The Exam ner then entered an order suspending all
docunents issued to Appellant for a period of six nonths outright
pl us four nonths on twelve nonths' probation.

The deci sion was served on 9 June 1967. Appeal was tinely
filed on 6 July 1967. Appeal was perfected on 26 Septenber 1967.

FI NDI NGS OF FACT

On 11 March 1967, Appellant was serving as a bedroom steward
on board the United States SS | NDEPENDENCE and acting under
authority of his docunent while the ship was in the port of Dakar.
Because of the action taken here, no findings beyond the
jurisdictional facts are made.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. It was first urged that the Exam ner's findings are
based upon uncorroborated testinony.

The second contention is that the Exam ner utilized materi al
outside the record, to wit, Appellant's prior record of m sconduct
and hence was prejudiced in fornulating his findings.

APPEARANCE: Marvin L. Lifschutz, Esquire, of New York, New
Yor K.
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OPI NI ON

Appel lant's first point on appeal is not discussed because it
goes to the weight of the evidence, and if Appellant should be
successful on his second point, the first would vani sh.

When Appel l ant argues that the "prosecutor tried to bring ny
previous records into the record of this hearing, by which ny
attorney had taken proper objection which was sustai ned by the
hearing officer,” he refers ne to no specific place or point of the
record at which such things occurred.

The confused record shows that Appellant's counsel offered
evi dence of Appellant's good character by way of a private
I nvestigator's collection of statenents about him R-72. The
| nvestigating O ficer imedi ately offered that Appellant's entire
prior record should be introduced. The Exam ner rejected this
offer but admtted the evidence as to Appellant's good records.

Whet her or not the Exam ner shoul d have adm tted evi dence
agai nst Appellant at this point is imuaterial.

Appel l ant's assertedly prine basis of appeal is phrased as
foll ows:

t he prosecutor tried to bring ny previous record
into the record of this hearing by which ny attorney had taken
proper objection which was sustained by the hearing officer.
However, upon readi ng the opinion of the hearing officer he
makes reference to ny previous record which as a result of
sanme, it is obvious that he took ny previous record into

consi derati on when he fornulated his opinion."

In the issuance of his order of 8 June 1967 there is no doubt
t hat the Exam ner had consi dered several prior offenses of
Appel | ant under R S. 4450. Record of these offenses was not
entered in open hearing. There is, in fact, no record of how the
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Exam ner obtained this information at all.

The Exami ner not only has the right to know the record of a
person agai nst whom a charge has been found proved, he has a duty
to ascertain it and evaluate it in determ ning an appropriate
order. But the ascertainnent of prior record is as nuch a part of
the hearing as is the taking of evidence. The proof of prior
record is custonmarily, and properly, achieved by the subm ssion by
the I nvestigating Oficer of a summary record culled fromthe
party's central file. The regul ations however plainly contenplate
that this will be done in open hearing and in the presence, if he
so chooses, of the person charged. 46 C.F.R 137.20-175(a).

It should not be necessary her to indicate the several ways in
whi ch prior record may be ascertained in a correct fashion. It is
certain, though, that the person charged has the right to contest
t he accuracy of the record presented, and to furnish evidence which
m ght serve to tenper the effect of the prior record.

Appel | ant goes even further here and argues that the Exam ner
was prejudiced in making his findings by know edge of the prior
record. Unfortunately, there is nothing anywhere either in the
record of proceedings or in the witten decision to contradict
this. In reviews of other decisions fromwhich appeal s have been
taken, it has been noted that sone exam ners who habitually reserve
deci sion and do not reconvene to announce findings in open hearing
make a point of stating that the prior record was ascertai ned after
t he findi ngs had been nmade. Even this procedure has been
successfully attacked by an Appellant who had matters which he
w shed to submt to Exam ner after findings, if the findings were
against him (It is readily apparent that there can be matters
whi ch a person charged would not w sh to disclose before findings,
but which would be helpful to himafter findings.) Decision on
appeal No. 1472.

In the instant case, there is no such assertion by the
Exam ner. Such an assertion would be prima facie an adequate reply
to an ot herwi se unsupported accusation such as Appel | ant nmakes
here. Since the record is defective in this respect, the case nust
be remanded for correction of the record.
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Thi s necessity involves sone conplications. Appellant's
counsel and the Examiner are in New York. Appellant now lives in
Puerto Rico. (In fact, it appears that Appellant's change of
resi dence, which required himto go fromPuerto Rico to New York to
testify, is what induced the Exam ner to deny the Investigating
O ficer an adjournnment in order to secure another witness.) The
fact that 46 C.F.R 137.20-175(d) was not conplied with in
desi gnating Appellant's counsel as authorized to accept service of
the Exam ner's decision is waived by Appellant's |ater specific
aut hori zation for the sanme counsel to act for himin matters
arising after service of the decision.

Thi s case nust be remanded to the Exam ner who heard it.
Since this is not a case like that in Decision on Appeal No. 1472,

cited above, where the findings of the Exam ner were affirnable
separately fromhis order, it is not enough nerely to set aside the
order. Appellant's claimhere is that the findings of fact

t hensel ves are tainted.

Thus, both the findings and the order nust be set aside.

However, the appeal raises only the question of when the
Exam ner ascertained the prior record of Appellant, and nakes no
of fer of proof to dispute the authenticity of the prior record or
of fer of counteracting evidence.

CONCLUSI ON

There appears, fromthe grounds of appeal stated, no reason to
order a reopening of the hearing. |f the Exam ner can suppl enent
his decision by a statenent that the prior record was not
consi dered before his findings were made, that statenent will be
sufficient to justify a later order on appeal affirmng his
findings and order. |If the statenent is that he did consider the
prior record, necessarily a |later order nust be issued to set aside
t he decision, or the Exam ner hinself may reevaluate his findings.

The appropriate statenent should be in the formof a
suppl enentary deci si on which nust be served upon Counsel, but this
suppl enentary decision will be conclusive and will not permt any
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further appeal. The supplenent may incorporate all findings

previ ously made and opi nion previously given by reference, if this
I s appropriate. The supplenent shall be imediately forwarded to

t he Commandant (CL).

ORDER

The Findings and Order entered by the Exam ner at New York,
New York, on 8 June 1967 are SET ASIDE. The case is REMANDED f or
action consistent wwth the opinions and concl usi on herein.

W J. SMTH
Admral, U S. coast Guard
Conmandant

Si gned at Washington, D. C., this 18th day of March 1968.
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*x*xxx  END OF DECI SION NO. 1686 *****
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